furnish somebody to help and assist on this certain
thing, that if there was any question, they could not
get anybody, they'd either call me or Mr. Navarro, which
is my supervisor.

A fair reading of the foregoing portions of the transcript
does not establish the strict construction urged by respondent.
But in any event Torres indicated Haro could call "if there was
any question" (Tr. 93).  There were in fact serious questions.
One of these was that Lockhart would not assign another worker to
assist Haro (Tr. 15) .  In reply, Haro was asking that the written
company policy be enforced (Tr. 15, 16).  Another question arises
from the fact that Stonehouse himself "wasn't aware of any such
policy" (Tr, 263).  This may be the reason why Stonehouse was on
the extension when Haro talked to Torres.

Contention No. 4:

Contrary to the language of the Order, the law does not hold
that "[i]f a protected activity in part causes adverse
action against a miner then a violation of the Act occurs."
The petitioner's proof in a "mixed motive" case merely shifts
burden to the respondent to articulate a ligitimate
business necessity for his action.

The law of the case has been clearly articulated by the
Commission in its order of remand, 4 FMSHRC 1935.  The Commission
has directed the judge to analyze respondent1s legitimate business
reasons.  The analysis is made here, and for the reasons stated
herein, I reject that defense.

Contention No. 5:

Mr. Haro was never "transferred", but he was re-
assigned (e.g., Tr. 298).  Transfers are shown on the
personnel card, assignments to crews or working places are
not.

The parties have agreed on the damages incurred by Haro.
Whether the adverse action against Haro is called a "transfer"
or a "reassignment" is of little consequence.

Contention No. 6:

The fact that Mr. Haro was never told   that he was wrong
in requesting assistance in cutting a   B.O. car shows
absence of respondent's animus toward   a protected activity.
The irritation of Mr. Cothern arose out of Haro's choosing
to telephone off the property without   having consulted
Mr. Cothern as Mr, Torres told him to   do.  Haro's testi-
mony that Stonehouse told him to make   the call is in-

136s or whatever.
